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$ K\SHUOLQN� RU ³OLQN�´ FRQQHFWV RQH :HE VLWH WR DQRWKHU� VR WKDW D

XVHU FDQ PRYH GLUHFWO\ IURP RQH :HE VLWH WR D VHFRQG�
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'DYLGLDQ ILOHG D PRWLRQ WR FRQVLGHU QHZO\ GLVFRYHUHG HYLGHQFH RQ

)HEUXDU\ ��� ���� DQG ILOHG D VXSSOHPHQW WR WKH PRWLRQ RQ 0DUFK ���
����� 7KHVH PRWLRQV DUH GHQLHG E\ WKH FRXUW�
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$V DQ LQLWLDO PDWWHU� ZH UHMHFW WKH FLW\¶V DUJXPHQW WKDW WKLV DSSHDO LV

EDUUHG E\ WKH GLVWULFW FRXUW¶V VXPPDU\ MXGJPHQW LQ 'DYLGLDQ ,, EHFDXVH
RI LVVXH RU FODLP SUHFOXVLRQ� ,VVXH SUHFOXVLRQ DSSOLHV ³��� ZKHQ WKH LVVXH
SUHVHQWO\ DVVHUWHG ZDV DFWXDOO\ OLWLJDWHG LQ DQ HDUOLHU WULDO� ��� ZKHQ LW ZDV
DFWXDOO\ DQG QHFHVVDULO\ GHWHUPLQHG E\ D FRXUW RI FRPSHWHQW MXULVGLFWLRQ�
DQG ��� ZKHQ SUHFOXVLRQ LQ WKH VHFRQG WULDO GRHV QRW ZRUN DQ XQIDLUQHVV�´
8QLWHG 6WDWHV Y� %HUPDQ� ��� )��G ���� ��� ��WK &LU� ������ &ODLP
SUHFOXVLRQ SURKLELWV WKH ³µSDUWLHV RU WKHLU SULYLHV IURP UHOLWLJDWLQJ LVVXHV
WKDW ZHUH RU FRXOG KDYH EHHQ UDLVHG¶ LQ D SULRU DFWLRQ�´ .DQH Y� 0DJQD
0L[HU &R�� �� )��G ���� ��� ��WK &LU� ����� �TXRWLQJ )HGHUDWHG 'HS¶W
6WRUHV� ,QF� Y� 0RLWLH� ��� 8�6� ���� ��� �������� 7R ILQG FODLP
SUHFOXVLRQ� WKHUH PXVW EH� ³��� D ILQDO GHFLVLRQ RQ WKH PHULWV E\ D FRXUW
RI FRPSHWHQW MXULVGLFWLRQ� ��� D VXEVHTXHQW DFWLRQ EHWZHHQ WKH VDPH
SDUWLHV RU WKHLU SULYLHV� ��� DQ LVVXH LQ WKH VXEVHTXHQW DFWLRQ ZKLFK ZDV
OLWLJDWHG RU ZKLFK VKRXOG KDYH EHHQ OLWLJDWHG LQ WKH SULRU DFWLRQ� DQG ���
DQ LGHQWLW\ RI WKH FDXVHV RI DFWLRQ�´ ,G� $OWKRXJK WKH WZR VXLWV DUH
UHODWHG� WKH IDFWXDO FLUFXPVWDQFHV XSRQ ZKLFK WKH\ DUH EDVHG DUH GLVWLQFW�
VSHFLILFDOO\� WKH HYHQWV ZKLFK IRUP WKH EDVLV RI WKH VXLW EHIRUH WKLV SDQHO
RFFXUUHG DIWHU WKH ILOLQJ RI 'DYLGLDQ ,, LQ 0DUFK ����� $FFRUGLQJO\�
QHLWKHU FODLP SUHFOXVLRQ QRU LVVXH SUHFOXVLRQ EDUV WKLV DFWLRQ�
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7KHVH DUH WKH WKUHH FDWHJRULHV RI IRUD SUHVHQWO\ UHFRJQL]HG LQ WKLV

FLUFXLW� :H QRWH� KRZHYHU� WKDW WKHUH KDV EHHQ VRPH XQFHUWDLQW\ DPRQJ
WKH FLUFXLWV DV WRZKHWKHU WKHUH DUH RQH RU WZR FDWHJRULHV RI IRUD RWKHU WKDQ
³SXEOLF´ DQG ³QRQSXEOLF�´ DQG ZKDW SURWHFWLRQ LV GXH WR WKHVH FDWHJRULHV�
6RPH FRXUWV KDYH DQDO\]HG VHSDUDWH FDWHJRULHV RI ³GHVLJQDWHG´ DQG
³OLPLWHG´ SXEOLF IRUD� ZKLOH RWKHUV KDYH IRXQG RQO\ RQH RWKHU FDWHJRU\�
6HH� H�J�� 7KH *RRG 1HZV &OXE Y� 0LOIRUG &HQWU� 6FK�� ��� )��G ���� ����
�� ��G &LU� ����� �GUDZLQJ QR GLVWLQFWLRQ EHWZHHQ GHVLJQDWHG DQG OLPLWHG
SXEOLF IRUD� DQG VWDWLQJ WKDW UHVWULFWLRQV RQ WKHVH OLPLWHG SXEOLF IRUD PXVW
EH ³UHDVRQDEOH DQG YLHZSRLQW QHXWUDO´�� :KLWHODQG :RRGV� /�3� Y�

7RZQVKLS RI :� :KLWHODQG� ��� )��G ���� ��� Q�� ��G &LU� ����� �VWDWLQJ
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WKDW WKH GHVLJQDWHG IRUXP LV D QRQWUDGLWLRQDO IRUXP RSHQHG IRU ³SXEOLF
GLVFRXUVH�´ EXW WKDW WKH &RXUW KDV DOVR ³GLVFXVVHG µOLPLWHG¶ SXEOLF IRUD�
ZKLFK DUH GHVLJQDWHG IRU H[SUHVVLRQ� EXW RQO\ RQ OLPLWHG WRSLFV�´ DQG
FKRRVLQJ WR WUHDW ERWK FDWHJRULHV XQGHU WKH VWULFWHU VWDQGDUGV IRU
GHVLJQDWHG SXEOLF IRUD��:DUUHQ Y� )DLUID[ &RXQW\� ��� )��G ���� ������
��WK &LU� ����� �HQ EDQF� �WUHDWLQJ GHVLJQDWHG DQG OLPLWHG SXEOLF IRUD DV
WKH VDPH FDWHJRU\� DQG VHWWLQJ XS WZR VWDQGDUGV IRU WKLV IRUXP ± DQ
³LQWHUQDO´ VWDQGDUG� ZKLFK JLYHV VWULFW VFUXWLQ\ SURWHFWLRQ IRU WKH FODVV RI
VSHDNHUV WR ZKRP WKH IRUXP ZDV RSHQHG DQG DQ ³H[WHUQDO´ VWDQGDUG�
ZKLFK ³SODFHV UHVWULFWLRQV RQ WKH JRYHUQPHQW¶V DELOLW\ WR GHVLJQDWH WKH
FODVV IRU ZKRVH HVSHFLDO EHQHILW WKH IRUXP KDV EHHQ RSHQHG´�� 'L/RUHWR
Y� 'RZQH\8QLILHG 6FK� 'LVW� %G� RI (GXF�� ��� )��G ���� ������ ��WK &LU�
����� �GLVWLQJXLVKLQJ EHWZHHQ D GHVLJQDWHG SXEOLF IRUXP� ZKLFK LV D
QRQWUDGLWLRQDO IRUXP LQWHQWLRQDOO\ RSHQHG IRU SXEOLF GLVFRXUVH WKDW
UHFHLYHV WKH VDPH )LUVW $PHQGPHQW SURWHFWLRQ DV D WUDGLWLRQDO SXEOLF
IRUXP� DQG D OLPLWHG SXEOLF IRUXP� ZKLFK LV ³D W\SH RI QRQSXEOLF IRUXP
WKDW WKH JRYHUQPHQW LQWHQWLRQDOO\ KDV RSHQHG WR FHUWDLQ JURXSV RU WR
FHUWDLQ WRSLFV�´ EXW QRWLQJ WKDW WKH FRQWRXUV RI WKHVH IRUD KDYH QRW EHHQ
FOHDUO\ GHILQHG E\ WKH &RXUW��
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